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OPINION

A Sevier County jury found the Defendant, Robert Riggs, guilty of three counts of
misapplication of contract funds. The trial court sentenced the Defendant to two years for each



conviction and ordered that the sentences be served consecutively. The trial court also ordered
restitution in the amounts of $68,654.00 to be paid to Bob Taylor, $64,689.42 to be paidto Carroll
Patterson, and $45,000.00 to be paid to Jerry Grimes. The Defendant now appedls, raising the
following issues: (1) whether Tennessee Code Annotated 88 66-11-138, - 140, the misapplication of
contract funds statutes, is unconstitutional, (2) whether the trial court committed plan error in
instructing the jury on the “intent to defraud” element of the offense, (3) whether the evidence was
sufficient to support the convictionsfor misapplication of contract funds, (4) whether thetrid court
erred by imposing the maximum term for each conviction and ordering that the sentences run
consecutively, and (5) whether the trial court ordered an excessive amount of restitution.

I. FACTS

A. Grimes Residence

On February 7, 1996, Jerry Grimes, aretired hospital administrator living in Louisiana, and
his wife contracted with the Defendant to build a house in Sevier County for $85,699.00. Grimes
made a payment of $3,500.00 to the Defendant on the day that the contract wassigned. Thecontract
called for the house to be completed in July 1996. On February 25, 1996, a change order was made
in the contract which called for Grimesto pay for the Defendant to clear the ot on which the house
wasto bebuilt. When the Defendant told Grimesthat the housewasready for the sub-floor, Grimes
paid him $18,000. Grimes testified that after he paid the Defendant for the sub-floor, he tried on
“numerous’ occasionsto contact the Defendant, but he was unableto reach him. Grimesstated that
the Defendant’ s wife eventually contacted him and said that the Defendant had been sick with the
flu for four months.

Grimes visited the site in July 1996 expecting to find a completed house; however, instead
he found only “afew sticks and one sub-floor.” On July 28, 1996, the Defendant requested a draw
for the roof. At that time Grimes pointed out that only one of the three sub-floors had been
completed. Grimestestified that the Defendant told him that the sub-floorswould be finished soon,
so Grimes paid the Defendant another $18,000.00 for the roof. Grimes then visited the sitein
August, and the roof was not completed. After explaining that the roof draw did not include roof
coverage, the Defendant requested an additional $13,000.00 asthe* deck-draw” which Grimespaid.
On September 5, 1996, Grimes paid the Defendant $18,000.00 for the dectricity to be“ roughed-in.”

Grimes testified that in February he paid the Defendant a total of $4,479.00 in overages,
including $1,631.00 for hickory cabinets that were to be placed in the home. Grimes stated that he
never received the cabinets. Grimes testified that he paid the Defendant a total of $75,000.00.
Grimes stated that to hisknowledge, the Defendant did not work on the house after February 1997.
According to Grimes, after the Defendant wasfired, the cost to compl ete the home wasalittle over
$40,000.00. Thisamount included an estimated $16,000.00 to correct water damage and plumbing
problems, which Grimes believed were both caused by the Defendant.



Scott Street, owner of Sevier County Glass and Mirror, testified that his business installed
“fixed insulated glass’ in the Grimes home between November 1996 and February 1997. Street
stated that he billed the Defendant on February 11, 1997 for $2,600.00. When he did not receive
payment, Street sent a sent a second noticethirty days later. Street then sent afinal notice stating
that the account wasin jeopardy. Street testified that after sending the notices, he went to one of the
housesthat the Defendant wasworking on and asked him about the money. According to Street, the
Defendant said that he had been “tryingto balance [ his] checkbook and [hewould] pay [ Street] when
[he] got ready to pay [him].” Street testified that he had been paid for other jobs he had donefor the
Defendant.

B. Patterson Residence

Carrol| Patterson, aretiree from Ford Motor Company in Michigan, testified that he signed
a contract with the Defendant on April 18, 1996, whereby the Defendant would build Petterson’s
house for $110,743.00. Patterson stated that the Defendant told him that the house should be
finished in four months. Patterson received aloan from Sevier County Bank, and the Defendant was
authorized to take draws from the bank for work on the house. According to Patterson, the
Defendant madethefollowing draws: (1) $10,000.00 on May 3, 1996; (2) $23,000.00 on August 28,
1996; (3) $23,000.00 on September 9, 1996; (4) $23,000.00 on September 23, 1996; and (5)
$13,000.00 on October 18, 1996. Thetotal for the draws was $92,000.00.

Patterson recalled that he and his wife visited the site on June 24, 1996, and “nothing was
done and the ground hadn’'t even had a scratch in it at that point.” The Pattersons were unable to
locate the Defendant during their first week in town. The next week when they located the
Defendant, he explained that there had been quite abit of rain and other problemsthat had prevented
him from working on the house. The Pattersons visited the house again in August or September
1996, and “the house was framed out; the block was laid and the house was up, it wasa shell but it
wasthere.” Patterson testified that he notified the Defendant that hewould liketo visit thesiteagan
inOctober. According to Patterson, the Defendant told himthat the housewould be almost compl ete
by October 7, 1996; however, when Patterson arrived sometime after October 14, 1996, therewas
only “still the shell” of ahouse. When Patterson |eft in early November, the Defendant requested,
and Patterson paid, another $2,000.00 for overages.

In December 1996, Patterson sent the Defendant an additional $4,000.00, and the Defendant
guaranteed that the house would be completed by December 28, 1996. In January 1997, when the
house was still not completed, Patterson contacted Larry Whaley, from whom he had bought the
property, and asked himto check onthe Defendant’ sprogress. Patterson testified that Whal ey stated
that no work was being done on the house. Patterson testified that no work was done on the house
between October 18, 1996, and March 29, 1997, when the Defendant poured the concrete in the
basement. Patterson fired the Defendant on May 8, 1997. Patterson stated tha at that time, he still



owed $19,478.00" on the contract. Patterson testified that he wrote checks totaling $7,040.00 for
overages, which apparently included apayment of $1,040.00 madeon February 24,1997. Thegrand
total paid to the Defendant was thus $99,040.00. According to Patterson, it cost an additional
$64,000.00 to finish his house.

Coy Henry, Jr., owner of an excavation business, was hired by the Defendant in 1997 to do
some excavation work on various properties contracted by the Defendant. According to Henry, he
performed $52.50 worth of work on the Patterson homefor which hewasnever paid. Henry testified
that he was paid for some prior work he had done on the property. Kim Ball, credit manager at
Blalock Lumber Company, testified that the Defendant owed them $1,567.50 for materials used on
the Patterson property. The parties stipulated to an exhibit showing that the Defendant owed
$6,950.00 to Fountain Bay Construction, Inc., for work done on the Patterson home.

Len Johnson testified that he is an architect with R. Len Johnson and Associates. Johnson
stated that he inspected the Patterson home and determined that approximately $65,520.00 was the
value of the partially completed house and another $51,763.00 would have to be expended to
complete the home.

C. Taylor Residence

Robert “Bob” Taylor, a retired insurance investigator from Florida, testified that he
purchased property in Sevier County and signed a contract with the Defendant on November 11,
1996, in which the Defendant agreed to build Taylor’ shome for $107,000. Taylor testified that the
Defendant had approached him in arestaurant about building the house. Taylor recdled that two
change orders were made on the contract for an estimated additional amount of $16,000.00, which
brought thetotal contract priceto $122,955.00. Taylor testified that the Defendant told himthat the
house would be finished by June 1997.

Taylor testified that he gave the Defendant $3,500.00 at thetime thecontract wassigned and
then gave him $25,000.00 on December 19, 1996, when the sub-floor wasfinished. According to
Taylor, the Defendant made a draw of $32,500.00 on January 21, 1997, for the sub-floor and a
portion of the change orders. The Defendant made another draw of $25,000.00 on January 31, 1997,
at which timethe Defendant’ s sontold Taylor that the roof and windowswerein. Taylor visited the
site on February 1, 1997, but the roof had not been compl eted.

Taylor maintained that the work on the house was not performed in accordance with the
contract. Taylor testified that he had several confrontationswith the Defendant and the Defendant’s
son regarding the house. Taylor stated “when | got upset [the Defendant] became very belligerent
withmefor arguing with his son andtold methat it would bedone when it got done hisway and that
he wouldn’t be pushed or shoved and that he was not going to betold how to do his job and so forth

1Our review indicates that this amount was actually $18,743.00.
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andsoon.” Nevertheless, Taylor testified that he paid the Defendant $6,154.00 on March 26, 1997,
whichwasthebalancefor theadd-ons. Finally, Taylor stated that he paid the Defendant $12,000.00
on April 9, 1997, which brought the total to $104,154.00 paid to the Defendant.

Taylor testified that he noticed in April 1997 that the air conditioner that had been installed
in the home had disappeared. Taylor stated that Tim Poole told him that Mike Timmons had
repossessed the air conditioner because he had not been paid. Taylor sought a warrant for the
Defendant’s arrest and ordered everyone off of the property. Taylor testified that he gave the
Defendant atotal of $104,154.00 to build the home, but he had to spend an additional $110,000.00
to finish the home after the Defendant wasfired. A video tape made by Taylor of the property as
it looked on May 8, 1997, wasintroduced into evidence. Taylor believed that only $30,000.00 was
invested in the house by the Defendant. Kirk Whaley, acontractor, testified that in his opinion the
value of the partially completed house was $35,500.00.

Coy Henry testified that he performed $70.00 worth of excavation work onthe Taylor home
for which he was never paid. Henry testified that he was paid for some prior work he had doneon
the property. Timothy Poole testified that he worked for the Defendant on various jobs for
approximately ayear. According to Poole, the Defendant owed him approximatedy $3,000.00 for
siding that he put on the Taylor home. Poole tegified that he confronted the Defendant about
payment, and the Defendant said “he wasn’t going to pay.” Poole also did work on the Patterson
home and the Grimes home, but he testified that he was paid for that work.

Kathy Smith, account manager for Carl Ownby and Company, testified that the Defendant
owed Ownby $11,397.00 for hardware and building suppliesused onthe Taylor property. Kim Ball,
credit manager at Blalock Lumber Company, testified that the Defendant owed them $1,690.42 for
materials purchased for the Taylor property.

D. Defense Proof

The Defendant, Robert Riggs, testified that prior to moving to Tennessee, he worked as a
contractor in Dover, Delaware, from 1984 to 1995, and that he had been building housesfor twenty-
five or twenty-eight years. The Defendant then moved to Tennessee in 1995 and began building
housesin Sevier County. Whilein Tennessee, the Defendant wasarrested on variouschargesarising
from his failure to pay his subcontractorsin Delaware. The Defendant pled guilty in Delaware to
two counts of misappropriation of funds and two counts of theft over $500.00. The trid court in
Delaware ordered the Defendant to pay approximately $168,000.00 in restitution. The Defendant
also served sx monthsin prison. He testified that the problemsin Delaware arose out of “monies
that was owed to [his subcontractors].” 1n 1996, the Defendant contracted separately with Jerry
Grimes, Carroll Patterson and Bob Taylor to build their residences in Sevier County, Tennessee.
The Defendant was arrested in 1997 for misgppropriating funds on each of those homes.

The Defendant testified that he did not complete any of the housesthat are the subject of this
case; however, hetestified that he did not finish the houses because hewasfired by eachvictim. The
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Defendant maintained that he had no intent to defraud anyone. The Defendant stated that when he
realized that he was in trouble in Tennessee, he sought help from a friend of his in Delaware.
According to the Defendant, backersin Delaware were going to loan him money to finish the houses
involved in this case. The Defendant also testified that he sold some persond property to obtain
money to finish the houses.

The Defendant’ s son, Timothy Riggs, testified that he assisted the Defendant in hisbusiness.
According to Timothy Riggs, it was difficult for them to find subcontractors. When questioned
about what happened to the money that was paid to them by Grimes, Patterson and Taylor, Riggs
responded that “[i]t went to pay overhead and company bills.”

Raymond Wolfe, the Defendant’ saccountant, testified that he had worked for the Defendant
for sixteen years. Wolfetestified that the Defendant had been trying to get aloan from someonein
Delaware. Wolfe aso testified that the Defendant did not owe as much as the court in Delaware
ordered himto pay. According to Wolfe, many of thefigureswereinflated. The Defendant’ swife,
Carol Jean Riggs, testified that the Defendant operated his contracting business out of their home.

1. ANALYSIS

A. Constitutionality of Statute and Jury Instruction

The Defendant first arguesthat the statute under which he was convicted for misapplication
of contract payments unconstitutiondly shiftsthe burden of proof to the defendant. Riggs did not
raise the issue of constitutionality of the statute at either the trid or in his motion for a new trial.
Generally, the appellate courts will not consider issues that are not properly preserved at the tria
court level. SeeTenn. R. App. P. 3(¢e), 36(a); Statev. Adkisson, 899 SW.2d 626, 636 (Tenn. Crim.
App. 1994). However, the Defendant contends that this issue should be analyzed because it
constitutes plain error. Pursuant to Tennessee Rule of Criminal Procedure 52(b), “[a]n error which
has affected the substantial rights of an accused may be noticed at any time, even though not raised
in the motion for anew trial or assigned as error on gppeal, in the discretion of the appellate court
where necessary to do substantial justice.” In Statev. Adkisson, this Court set forth the following
prerequisites for finding “plain error”:

(a) therecord must clearly establish what occurred in the trial court;

(b) aclear and unequivocal rule of law must have been breached,

(c) asubstantial right of the accused must have been adversely affected,

(d) the accused did not waive the issue for tacticd reasons; and

(e) consideration of the error is“ necessary to do substantial justice.”

899 S.W.2d at 641-42 (footnotes omitted). Our supreme court formally adopted thistest in Statev.
Smith, 24 SW.3d 274, 282-83 (Tenn. 2000), emphasizing that all five factors must be established
before plain error will be recognized.




Even under aplain error analysis, the Defendant’ sargument fail s because we conclude from
our review that no clear and unequivocal rule of law has been breached. The statute under which
the Defendant was convicted provides as follows:

Any contractor, subcontractor, or other person who, with intent to defraud,

uses the proceeds of any payment made to that person on account of improving

certain real property for any other purpose than to pay for labor performed on, or

materids furnished by that person’ s order for, this specific improvement, while any
amount for which such person may be or become liable for such labor or materials
remains unpaid, commitsa Class E felony.

Tenn. Code Ann. § 66-11-138. Additionally,

[s]uch use of the proceeds mentioned in 88 66-11-137 -- 66-11-139 for any purpose

other than the payment of such unpaidamount shall be primafacieevidenceof intent

to defraud.

1d. 8 66-11-140. The Defendant inthis caseassertsthat thislast provision unconstitutionally shifts
the burden of proof to the defendant by requiring the defendant to prove that he or she did not intend
todefraud. However, this Court hasrecently held that the statute a issue in this case does not create
anunconstitutional mandatory inference, but rather that it “ createsapermissiveinferencewhich does
not unconstitutionally shift the burden of proof to the [d]efendant.” Statev. Larry Eldon Shannon,
No. M2000-00985-CCA-R3-CD, 2001 Tenn. Crim. App. LEX1S567, at *21-22 (Tenn. Crim. App.,
Nashville, July 27, 2001). The Supreme Court has recognized that although evidentiary inferences
and presumptions “are a staple of our adversary system of factfinding,” these evidentiary devices
“must not underminethefactfinder’ sresponsibility at trial, based on evidence adduced by the State,
to find the ultimate facts beyond areasonable doubt.” County Court of Ulster County v. Allen, 442
U.S. 140, 156 (1979). The Court explained,

The most common evidentiary deviceisthe entirely permissive inference or
presumption, which allows -- but does not require -- the trier of fact to infer the
elemental fact from proof by the prosecutor of the basic one and which places no
burden of any kind on the defendant. In that situation the basic fact may constitute
primafacie evidence of the elemental fact. When reviewing thistypeof device, the
Court hasrequired the party challenging it to demonstrateitsinvalidity as applied to
him. Because this permissive presumption leaves the trier of fact free to credit or
reject the inference and does not shift the burden of proof, it affects the application
of the* beyond areasonable doubt” standard only if, under the facts of the case, there
is no rational way the trier could make the connection permitted by the inference.

For only in that situation is there any risk that an explanation of the permissible
inference to a jury, or its use by a jury, has caused the presumptively rational
factfinder to make an erroneous factual determination.

A mandatory presumptionisafar moretroublesomeevidentiary device. For
it may affect not only the strength of the “ no reasonable doubt” burden but also the
placement of that burden; it tellsthetrier that he or they must find the el emental fact
upon proof of the basic fact, at least unless the defendant has come forward with
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some evidence to rebut the presumed connection between the two facts. In this

situation, the Court has generally examined the presumption onitsfaceto determine

the extent to which the basic and elemental factscoincide. To the extent that thetrier

of fact is forced to abide by the presumption, and may not reject it based on an

independent evaluation of the particul ar facts presented by the State, the analysis of

the presumption’s constitutiond validity is logically divorced from those facts and

based on the presumption’s accuracy in the run of cases.
Id. at 157-59 (citations omitted) (first and third emphases added). In determining the type of
inference or presumption involved in a case, the jury instructions will generally be controlling. 1d.
at 157 n.16.

Our supreme court has emphasi zed that

[w]hen ajury isinstructed concerning apermissiveinference, theinstructions should

make clear that the jury may, but need not, draw the inference suggested by the

statute, regardiess of whether there is any evidence in the record to rebut the

connection between the proved and the presumed facts.
State v. Bryant, 585 S.\W.2d 586, 589-90 (Tenn. 1979). Our appellate courts have consistently
refused to hold that statutes which set forth evidentiary presumptions or inferences are
unconstitutional per se; rather, the courts have looked to the jury instructions to determine whether
thejury wasinstructed on apermissive or mandatory presumption or inference. See; Lowev. State,
805 S.w.2d 368, 372 (Tenn. 1991); State v. Bolin, 678 S.W.2d 40, 41-43 (Tenn. 1984); State v.
Merriweather, 625 SW.2d 256, 257-58 (Tenn. 1981); Bryant, 585 S.W.2d a 589-90; State v.
Bonam, 7 SW.3d 87, 89-90 (Tenn. Crim. App. 1999); State v. Woodson, 705 S.W.2d 677, 679-80
(Tenn. Crim. App. 1985). According to our supreme court, “in order to pass constitutional muster,
... aninstruction given to the jury pursuant to the statute would have to be phrased in terms of a
permissive inference.” Lowe, 805 SW.2d at 372.

Thejury in this case was instructed as follows regarding the presumption:

Any person who commitsthe offense of misapplication of contract payments
isguilty of acrime.

For you to find the [D]efendant guilty of this offense, the State must have
proven beyond a reasonabl e doubt the existence of the following essential d ements:

(2) that payment wasmadeto the[ D] efendant to improve certainreal property
by:

In Count I, Robert Taylor,

In Count Il, by Carroll D. Patterson; and

In Count 111, by Jerry Grimes.

and

(2) that the [ D] efendant used the proceedsof this payment for apurpose other
than to pay for labor or materials to improve the property; and

(3) that some amount for the labor or materials remained unpaid, and the
[D]efendant was or could have been liable for that payment; and

(4) that the [ D]efendant acted with the intent to defraud.
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Thetrial court also stated that “*[i]ntent to defraud’ may be inferred by use of the proceeds
for any other purpose than the payment of such unpaid amount.” In addition to the instruction on
misapplication of contract funds, the trial court instructed the jury on the State’ s burden of proof:

The law presumes the defendant is innocent of the charges against him, and the

defendant isnot required to prove hisinnocence. On the contrary the burden of proof

isadways on the State. The State must prove every element of the offense to your
satisfaction beyond a reasonabl e doubt.

From theseinstructions, it isclear that the jury wasinstructed regarding apermissive, rather
than a mandatory, presumption. Because the jury was not required to find the elemental fact upon
proof of the basic fact, the presumption was not amandatory presumption which unconstitutionally
shifted theburden of proof to thedefendant. Accordingly, theuseof the presumptiondid not violate
aclear and unequivocal rule of law, and it therefore does not constitute plain error.

B. Sufficiency of the Evidence

The Defendant challenges the sufficiency of the evidence presented to convict him of
misappropriation of contract funds. When an accused challengesthe sufficiency of the evidence, an
appellate court’s standard of review is whether, after considering the evidence in the light most
favorableto the prosecution, any rational trier of fact could have found the essential e ements of the
crime beyond areasonable doubt. Tenn. R. App. P. 13(e); Jackson v. Virginia 443 U.S. 307, 324
(1979); State v. Duncan, 698 S.W.2d 63, 67 (Tenn. 1985). This rule applies to findings of guilt
based upon direct evidence, circumstantial evidence, or a combination of both direct and
circumstantial evidence. State v. Pendergrass, 13 S.W.3d 389, 392-93 (Tenn. Crim. App. 1999).

In determining the sufficiency of the evidence, thisCourt should not re-weigh or re-evaluate
the evidence. State v. Matthews, 805 SW.2d 776, 779 (Tenn. Crim. App. 1990). Nor may this
Court substituteitsinferencesfor thosedrawn by thetrier of fact from the evidence. Statev. Buggs,
995 S.\W.2d 102, 105 (Tenn. 1999); Liakasv. State, 286 S.W.2d 856, 859 (Tenn. 1956). Questions
concerning the credibility of the witnesses, the weight and value of the evidence, as well as all
factual issues raised by the evidence are resolved by the trier of fact. Liakas, 286 S.W.2d at 859.
This Court must afford the State of Tennessee the strongest legitimate view of the evidence
contained intherecord, aswell asall reasonableinferences which may be drawn from the evidence.
State v. Evans, 838 SW.2d 185, 191 (Tenn. 1992). Because averdict of guilt against a defendant
removes the presumption of innocence and raises a presumption of guilt, the convicted criminal
defendant bears the burden of showing that the evidence was legally insufficient to sustain a guilty
verdict. Id.

The Defendant was convicted of misapplication of contract funds. According to the statute
governing thiscrime, it isafelony for acontractor to, “with intent to defraud, use[] the proceeds of
any payment madeto that person on account of improving certain real property for any other purpose
than to pay for labor performed on, or materids furnished by that person’s order for, this specific
improvement, while any amount for which such person may be or become liable for such labor or
materids remains unpaid.” Tenn. Code Ann. 8 66-11-138. Additionally, the use of any contract
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funds paid to a contractor for improvement to certain real property “for any purpose other than the
payment of such unpaid amount shall be primafacie evidence of intent to defraud.” 1d. § 66-11-140.
Our supreme court has maintained that the statute “is intended to make the payments to the
contractor trust funds for the payment of labor and materids, and to afford protection againgt
contractorswho receive money for construction or repair of buildingsand divertit to other usesprior
to payment of claims for labor, materials, or other charges in connection with the work on the
buildings.” Daugherty v. State, 393 S.\W.2d 739, 741 (Tenn. 1965).

The Defendant argues that the portion of the statute that states “while any amount for which
such person may be or become liable for such labor or materials remains unpaid” contemplates
money owed on a project which, if not paid, would result in alien on thereal property. See Tenn.
Code Ann. 8§ 66-11-138. The Defendant maintainsthat the lien requirement isan essential element
of the offense and that there was no proof that the Defendant’ s conduct resulted inalien. Wedo not
agreewith the defense that the existence of alienisan essential dement of the offense. Asthe State
pointsout initsbrief, the language in the misappropriation statute does not require the existence of
alien or liens against the owner’s property. Rather, it is applicable to any amount for which the
contractor, subcontractor, or other person “may be or becomeliable.” Seeid. The statute merely
contemplates that the owner of the property may become liable to the subcontractors. The lack of
evidence of alien does not eliminate the defendant’ s cul pability. 1naddition, the authority cited by
the Defendant pre-dates the enactment of Tennessee Code Annotated § 66-11-146, which prohibits
mechanics’ and materialmen’ sliensagainst residential property. The Defendantisessentially asking
this Court to modify the current statute to require an element that is simply not there. We
respectfully decline to do so.

The proof at trial established that the Defendant entered into three separate contracts with
Grimes, Patterson, and Taylor to build homes for them, and he received payments from them.
According to the Defendant, he was not able to pay dl of the suppliers because the money went to
pay “overhead” for the business. Quite simply, the Defendant did not complete what he was pad
to do and used the monies that he drew, at least in part, for other purposes. As aresult, Grimes,
Patterson, and Taylor had to pay additional amountsto havetheir homesfinished. Theevidencewas
sufficient to support the jury’ sverdict that the Defendant was guilty of misappropriation of contract
funds.

C. Sentencing

The Defendant argues that the trial court erred in sentencing him to the maximum term for
each of his convictions and in ordering all three sentences to be served consecutively. When a
criminal defendant challenges the length, range, or manner of service of a sentence, the reviewing
court must conduct a de novo review of the sentence with a presumption that the determinations
made by thetrial court are correct. Tenn. Code Ann. 8§ 40-35-401(d). This presumption, however,
“is conditioned upon the affirmative showing in the record that the trial court considered the
sentencing principles and all relevant facts and circumstances.” State v. Ashby, 823 SW.2d 166,
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169 (Tenn. 1991). In the event that the record fails to show such consideration, the review of the
sentence is purely de novo. Statev. Shelton, 854 SW.2d 116, 123 (Tenn. Crim. App. 1992).

In making its sentencing determination, the trial court, at the conclusion of the sentencing
hearing, determinestherange of sentence and then determinesthe specific sentenceand thepropriety
of sentencing alternatives by considering (1) the evidence, if any, received at the trial and the
sentencing hearing, (2) the presentence report, (3) the principles of sentencing and arguments asto
sentencing alternatives, (4) the nature and characteristics of the criminal conduct involved, (5)
evidence and information offered by the parties on the enhancement and mitigating factors, (6) any
statements the defendant wishes to make in the defendant's behalf about sentencing, and (7) the
potential for rehabilitation or treatment. Tenn. Code Ann. 88 40-35-210(a), (b), -103(5); State v.
Williams, 920 S.W.2d 247, 258 (Tenn. Crim. App. 1995).

The presumptive sentence to be imposed by the trial court for aClassB, C, D or Efelonyis
the minimum within the applicabl erange unlessthere areenhancement or mitigating factorspresent.
Tenn. Code Ann. 8§40-35-210(c). If thereareenhancement or mitigating factors, the court must start
at the presumptive sentence, enhance the sentence as appropriate for the enhancement factors, and
then reduce the sentencein the range as appropriate for the mitigating factors. I1d. § 40-35-210(e).
The weight to be given each factor is left to the discretion of the trial judge. Shelton, 854 SW.2d
at 123. However, the sentence must be adequately supported by the record and comply with the
purposes and principles of the 1989 Sentencing Reform Act. Statev. Mass, 727 SW.2d 229, 237
(Tenn. 1986).

When imposing a sentence, the trial court must make specific findings of fact on the record
supporting the sentence. Tenn. Code Ann. 8§ 40-35-209(c). The record should also include any
enhancement or mitigating factors applied by the trial court. 1d. § 40-35-210(f). Thus, if the trial
court wishes to enhance a sentence, the court mus state its reasons on the record. The purpose of
recording the court’s reasoning is to guarantee the preparation of a proper record for appellate
review. Statev. Ervin, 939 SW.2d 581, 584 (Tenn. Crim. App. 1996). Because therecord in this
caseindicates that the trial court adequately considered the enhancement and mitigating factors as
well as the underlying facts, our review is de novo with a presumption of correctness.

If our review reflectsthat thetrial court followed the statutory sentencing procedure, that the
court imposed a lawful sentence after having given due consideration and proper weight to the
factorsand principles set out under the sentencing law, and that thetrial court’ sfindings of fact are
adequately supported by the record, then we may not modify the sentence "even if we would have
preferred adifferent result.” Statev. Fletcher, 805 S.W.2d 785, 789 (Tenn. Crim. App. 1991). The
defendant bearsthe burden of showing theimpropriety of the sentenceimposed. Ashby, 823S.W.2d
at 169.

Regarding the length of the sentences, because the Defendant was convicted of three Class
E felonies, the range of punishment is one to two years for each conviction. See Tenn. Code Ann.
§ 40-35-112(1). In this case, thetrial court found the following enhancement factors: (1) “[t]he
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defendant has a previous history of criminal convictions or criminal behavior in addition to those
necessary to establish the appropriate range,” Tenn. Code Ann. 8§ 40-35-114(1); (2) “[t]he offense
involved more than one.. . . victim,” id. 8§ 40-35-114(3); and (3) “[t]he personal injuries inflicted
upon or the amount of damage to property sustained by or taken from the victim was particularly
great,” id. 8§ 40-35-114(6).

The Defendant arguesthat thetrial court erred by failing to apply any mitigatingfactors. See
id. 840-35-113. Specifically, the Defendant arguesthat thetrial court should have considered under
the “catchall” factor that the Defendant was attempting to reorganize his finances and that he was
still trying to fulfill the obligations of each contract when he wasfired. Seeid. § 40-35-113(13).
In finding that the “ catchall” factor did not apply, the trial court stated,

It is urged throughout the process that [the Defendant] was trying to restructure his

finances, he wastrying to borrow money, that he was trying to correct the problems

by securing loans and had he been successful in doing that, that he could have

avoided these problems, finished the homes and paid everyone off. That was based

upon his testimony at trial and somewhat [upon his testimony at the sentencing

hearing]. There sno evidence before the Court, therewas noneat trial, that he ever

actually did that. Histestimony isthat he had some financid backers named Zornes

that were in the process of working out loans and arrangements to pay it off but the

Zorneshaven't been hereto testify and there’ s been absolutely no documentation to

support that.
The tria court’s finding that no mitigating factors should be applied in this case is adequately
supported by the record, and thus, we may not disturb this finding on appeal.

The Defendant also argues that the trial court erred in imposing consecutive sentences. A
court may order multiple sentences to run consecutively if it finds by a preponderance of the
evidence that the Defendant fits into one of the categories established in the statute. Tenn. Code
Ann. § 40-35-115(b). It iswithin the sound discretion of the trial court whether or not an offender
should be sentenced consecutively or concurrently. State v. James, 688 S.\W.2d 463, 465 (Tenn.
Crim. App. 1984).

In this case, the trial court found that consecutive sentences were warranted because the
Defendant “isaprofessional criminal who has knowingly devoted such defendant’ slifeto criminal
actsasamajor source of livelihood.” Tenn. Code Ann. § 40-35-115(b)(1). According to thetrial
court, the Defendant “ has derived hundreds of thousands of dollars in income based upon criminal
activity over the past few years.” The Defendant pled guilty in Delaware to two counts of
misappropriation of funds and to two counts of theft over $500.00. The trial court in Delaware
ordered the Defendant to pay approximately $168,000.00 in restitution. Following the eventsin
Delaware that eventually led to the convictions, the Defendant moved to Tennessee and continued
the same pattern of behavior. This caseinvolvesthree separate convictionsfor misappropriation of

contract funds. Because the evidence preponderates in favor of the trial court’s findings that the
Defendant is a professional criminal, the trial court properly imposed consecutive sentences.
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D. Restitution

Finally, the Defendant arguesthat thetria court imposed an excessive amount of restitution.
Specificdly, the Defendant argues that the trial court erred by calculating restitution based on the
amount needed to complete each home. Instead, he arguesthat the trial court should have imposed
restitution in the amount misapplied on each home.

A trial court, in conjunction with a sentence of total confinement, may order adefendant to
makerestitution to thevictimsof the offense. Seeid. § 40-35-104(c)(2). “The purposeof restitution
isnot only to compensate the victim but also to punish and rehabilitate the guilty.” Statev. Johnson,
968 S.W.2d 883, 885 (Tenn. Crim. App. 1997). The standards set forth in Tennessee Code
Annotated 8§ 40-35-304, which governs restitution in conjunction with probation, are applicable to
restitutionissuesin casesinvolving total confinement. Tenn. CodeAnn. §40-35-304(g). Thestatute
indicates that the amount of restitution should be based on avictim’s pecuniary loss. Seeid. § 40-
35-304(b). “Pecuniary loss’ indudes:

(1) All special damages, but not general damages, as substantiated by
evidence in the record or as agreed to by the defendant; and
(2) Reasonable out-of -pocket expensesincurred by the victim resulting from

the filing of charges or cooperating in the investigation and prosecution of the

offense; provided, that payment of special prosecutorsshall not be considered an out-

of-pocket expense.
1d. 8 40-35-304(e). However, “the amount ordered to be paid does not have to equal or mirror the
victim's precise pecuniary loss.” State v. Smith, 898 SW.2d 742, 747 (Tenn. Crim. App. 1994);
State v. Frank Stewart, No. 01-C-01-9007-CC-00161, 1991 Tenn. Crim. App. LEXIS 68, at *4
(Tenn. Crim. App., Nashville, Jan. 31, 1991). In determining the appropriate amount of restitution,
atrial court must ascertain both the amount of the victim’ slossand the amount which the defendant
can reasonably be expected to pay. Smith, 898 SW.2d at 747.

In this case, the trial court ordered the Defendant to pay restitution in the amount of
$45,000.00to Grimes. Grimestestified that he paid the Defendant atotal of $75,000.00. According
to Grimes, the cost to complete the home was a little over $40,000.00. The contract price for the
Grimes' home was $85,699.00. The record indicates that Grimes paid the Defendant $74,979.00,
and spent $42,600.00 to have the home completed. Thus, Grimes paid $117,579.00 for ahome that
by contract with the Defendant should have cost $85,699.00. Theadditiona cost to Grimes by these
calculationswas $31,880.00. In hisvictimimpact statement, Mr. Grimes stated that he and hiswife
had spent $20,000.00 “ above contract” as of August, 1997, and that “$20,000.00 plus’ would have
to be spent to complete the house. This statement supports the trial court’s restitution order of
$45,000.00 to Mr. and Mrs. Grimes.

The trial court ordered the Defendant to pay restitution in the amount of $64,689.42 to
Patterson. Patterson testified that he gave the Defendant $99,040.00 to build his house and stated
that it cost him an additional $64,000.00 to finish his house after the Defendant was fired. The
contract price for the Patterson home with add-ons was $117,783.00. The record supports
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Patterson’s claim that he paid the Defendant $99,040.00 and that he expended an additional
$64,000.00 to finish the home. Thus, Patterson paid $163,040.00 for a home that by contract with
the Defendant should have cost $117,783.00. The additional cost to Patterson by these cal culations
was $45,257.00. In his victim impact statement, Mr. Patterson stated that he and his wife had
incurred expenses of $64,689.42 to complete their home, and had also paid $11,600.00 in interest
“associated with the construction loan and a second loan to complete the home.” This statement
supports the trial court’s restitution order of $64,689.42 to Mr. and Mrs. Patterson.

The trial court ordered the Defendant to pay restitution in the amount of $68,654.00 to
Taylor. Taylor testified that he paid the Defendant atotal of $104,154.00to build hishome, and that
he had to spend $110,000.00 to finish the home after the Defendant was fired. The contract price
for the Taylor home was $122,955.00. Taylor spent $224,154.00 for a home that by contract with
the Defendant should have cost $122,955.00. Theadditional cost to Taylor by thesecd culationswas
$101,199.00. Thus, the evidence supportsthetria court’sdecisionto award Taylor $68,654.00 in
restitution.

Thetrial court awarded restitutioninthe amountsrequested by thevictimsintheir statements
to the officer who prepared the Pre-Sentence Report. The amounts of restitution ordered by thetrial
court for Grimes and Patterson are more than the amounts calculated above. The amount of
restitution ordered for Taylor issubstantially lessthan theamount cal cul ated above however, Taylor
specifically requested restitution in the amount that the trid court ordered. These amounts were
never contested by the defense.

Although the Defendant does not argue that the amounts listed above are incorrect, he does
contend that the trial court miscalculated the restitution alowed each victim. According to the
Defendant, thetrial court should have imposed restitution in the amount misapplied on each home
rather than the amount needed to complete each home. However, the Defendant cites no authority
for his contention that the victims must prove the amounts misapplied on their homes. See Tenn.
R. App. P.27(a)(7). Theamountscal culated by thetrial court adequately reflect the pecuniary losses
to the victims. We conclude that the trial court committed no error in its determination of the
amount of restitution owed to the victimsin this case.

Accordingly, the judgments of thetrial court are AFFIRMED.

ROBERT W. WEDEMEY ER, JUDGE
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